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I . INTRODUCTION 

Members of the Committee, Good Afternoon.  Thank you for inviting 

me to testify in this important hearing today.  As Legal Director for 

Compassion &  Choices, I speak on behalf of our supporters, who strongly 

believe, as do a majority of Americans, that dying patients should be 

empowered to control their dying process.  Even with excellent pain and 

symptom control a fraction of dying patients will confront a dying process so 

prolonged and marked by such extreme suffering and deterioration, that they 

determine that hastening impending death is the least worst alternative. 

I have some specialized expertise that I hope will be of use to this 

committee.  I represented the patients and physicians in the cases Glucksberg v. 

Washington1  and Quill v. N.Y.,2 decided by the US Supreme Court in 1997, 

and represented the patients in the case decided by that court just this term, OR 

et al v. Ashcroft/Gonzales.  

The Glucksberg and Quill cases were brought by terminally ill patients 

and physicians in Washington and New York against those States,  challenging 

state laws criminalizing assisted suicide, to the extent it applied to mentally 

competent terminally ill citizens who wanted to hasten death.3  The plaintiffs 

claimed that the right to make this choice was protected under the federal 

constitutionÕs guarantees of liberty and equality.  These claims, successful in 

                                         

1 Washington v. Glucksberg, 521 U.S. 702, 117 S. Ct. 2258, 138 L. Ed. 2d 772 
(1997). 

2 521 U.S. 793 (1997). 
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both federal Courts of Appeals, the Second and  Ninth Circuits4, were rebuffed 

by the US Supreme Court in a pair of  rulings issued in June of 19975 because 

the Court believed that the issue should be addressed,  in the first instance,  by 

the states.  The CourtÕs  decision encouraged the Òearnest and profound debate 

about the morality, legality and practicality of physician assisted suicideÓ to 

continue.6 

More than eight years of experience in the state of Oregon has 

demonstrated that risks to patients are not realized when a carefully drafted law 

is in place.7 In light of the Oregon experience, even previously staunch 

opponents have recognized that continued opposition to such a law can only be 

based on personal moral or religious grounds.8  The State of Vermont recently 

concluded, after thorough review of the Oregon experience, that:  Òit is [quite] 

apparent from credible sources in and out of Oregon that the Death with 

                                                                                                                             

3 Washington v. Glucksberg, 521 U.S. 702, 117 S. Ct. 2258, 138 L. Ed. 2d 772 
(1997) (citing Compassion in Dying v. Washington, 850 F. Supp. 1454 (W.D. Wash 
1994). 

4 Compassion in Dying v. Washington, 79 F.3d 790 (9th Cir. 1996)(en 
banc).(NOTE: check cite to confirm en banc opinion) 

5 Glucksberg v. Washington, 521 U.S. 702 (1997). 
6 Washington v. Glucksberg, 521 U.S. 702, 735, 117 S. Ct. 2258, 2275, 138 L. 

Ed. 2d 772 (1997). 
7 For a recent comprehensive overview of the Oregon experience  see Timothy 

E. Quill, M.D., and Christine K. Cassel, M.D., Professional OrganizationsÕ Position 
Statements on Physician-Assisted Suicide: A Case for Studied Neutrality, Annals of 
Internal Medicine, vol. 138(3), pp. 208-11 (Feb. 2003).  See also Linda Ganzini, 
M.D.,  et al., Oregon PhysiciansÕ Attitudes About and Experiences With End-of-Life 
Care Since Passage of the Oregon Death With Dignity Act, 285 JAMA 2363-69 
(May 9, 2001); M.A. Lee &  S.W. Tolle, OregonÕs Assisted Suicide Vote:  The Silver 
Lining, 124 ANNALS OF INTERNAL MED. 267, 267-69 (1996). 
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Dignity Act has not had an adverse impact on end-of-life care and in all 

probability has enhanced the other  options.Ó 9 

Arthur Caplan, Director of the Center for Bioethics at the University of 

Pennsylvania School of Medicine, after reviewing the Oregon data stated: ÒI 

was worried about people being pressured to do this.  But this data confirms, 

for the seventh year, that the policy in Oregon is working.  There is no 

evidence of abuse or coercion or misuse of the policy.Ó10 

The American Public Health Association, in an amicus brief filed in the 

Supreme Court of the United States recently, advised the Court: 

Researchers have consistently found that experience in 
Oregon does not bear out concerns that physician-assistance 
'would be disproportionately chosen by or forced on 
terminally ill patients who were poor, uneducated, 
uninsured, or fearful of the financial consequences of their 
illness.Õ11 

                                                                                                                             

8 See Daniel Lee, Physician-Assisted Suicide: A Conservative Critique of 
Intervention, HASTINGS CTR. REPORT at 17-19 (2003).   

9 ÒOregonÕs Death With Dignity Law and Euthanasia in the Netherlands:  
Factual Disputes, 2004Ó at p.30 
(http://www.leg.state.vt.us/reports/04Death/Death_With_Dignity_Report.htm). 

10 William McCall, AP writer, Columbian, Mar 11, 2005, pg. C.2. 
11 Gonzales v. Oregon, No. 04-623, 

http://www.drugpolicy.org/docUploads/APHA_Oregon_brief2004.pdf At 
p. 18. (emphasis in original; quoting Chin et al. and Hedberg reports published in the 
NEJM). 
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I I . OVERVIEW OF OREGON LAW AND EXPERIENCE WI TH 
IMPLEMENTATION:   

A. Passage and Challenges 

The Oregon Death with Dignity Act (ÒDignity ActÓ) was passed in 1994 

through the initiative process.12 Opponents of the Dignity Act have worked 

since then to overturn this law.  First they sought relief from the Federal 

Government, urging the Drug Enforcement Administration (ÒDEAÓ) to take 

action against Oregon physicians who acted in compliance with the law on the 

basis that such activity violates the Controlled Substances Act (ÒCSAÓ).13   

The DEA initially opined that its agents could revoke the registrations of 

physicians who assisted in hastening deaths under the DIGNITY ACT.  U.S. 

Attorney General Janet Reno, however, overruled this position, concluding that 

the CSA did not reach such conduct.14  Opponents then sought, in two 

successive sessions of Congress, to amend the CSA to expand its scope to 

                                         

12 Implementation was obstructed for several years by a lawsuit brought by 
opponents who argued that a law permitting terminally ill patients to choose 
physician assistance in dying denied the terminally ill equal protection of the laws. 
The Ninth Circuit dismissed the case on the grounds that the plaintiffs lacked 
standing. Lee v. Oregon, 891 F. Supp. 1429 (D. Or. 1995), vacated, 107 F.3d 1382 
(9th Cir. 1997). 

13 See generally Timothy Egan, Threat from Washington Has Chilling Effect 
on Oregon Law Allowing Assisted Suicide, N.Y. TIMES, Nov. 19, 1997, at A18. 

14 In an opinion letter, Reno stated that Ò[t]he Department has conducted a 
thorough and careful review of  the issue . . . [and] has concluded that adverse action 
against a physician who has assisted in a suicide in full compliance with the Oregon 
Act would not be authorized by the CSA.Ó Statement of Attorney General Reno on 
OregonÕs Death with Dignity Act, U.S. Dept. of Justice, June 5, 1998. Reno 
concluded that Ò[t]here is no evidence that Congress, in the CSA, intended to 
displace the states as the primary regulators of the medical profession, or to override 
a stateÕs determination as to what constitutes legitimate medical practice in the 
absence of a federal law prohibiting that practice.Ó Id.    
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reach the DIGNITY ACT.15  Both efforts failed in the face of strong opposition 

from the medical community founded on the concern that the proposed 

measures would exacerbate physiciansÕ fears regarding the use of controlled 

substances in pain management.16  

A change in federal administration and philosophy led to a change in 

legal interpretation.  The Bush AdministrationÕs first  Attorney General, John 

Ashcroft, issued a Directive on November 6, 2001 (the ÒAshcroft DirectiveÓ), 

advising that the Department of Justice had concluded that prescribing 

controlled substances under the DIGNITY ACT violated the CSAÓ17.  

The Ashcroft Directive was challenged in federal court by the state of 

Oregon, an Oregon physician and pharmacist, and a group of terminally ill 

Oregonians, who asserted that it violated the CSA, the Administrative 

Procedure Act and the U.S. Constitution.  The federal district court, the Ninth 

                                         

15 The Lethal Drug Abuse Prevention Act of 1998, H.R. 4006, 105th Cong. 
(1998) and The Pain Relief Promotion Act of 1999, H.R. 2260, 106th Cong. (1999). 

16 See Marcia Angell, Caring for the Dying Congressional Mischief, 341 NEW 

ENG. J. MED. 1923 (1999) (ÒIf the bill becomes law, it will  almost certainly 
discourage doctors from prescribing or administering adequate doses of drugs to 
relieve the symptoms of dying patients.Ó); David Orentlicher &  Arthur Caplan, The 
Pain Relief Promotion Act of 1999, A Serious Threat to Palliative Care, 283 JAMA 
255 (2000) (Ò[P]rogress [in the area of improved pain care] may be dealt a severe 
setback should Congress decide to enact the [PRPA] of 1999 . . . .  [T]he most likely 
effect of PRPA would be to discourage physicians nationwide from adequately 
treating the suffering of their dying patients.Ó). 

17 A.G. Order No. 2534-2001, 66 Fed. Reg. 56,607 (Nov. 9, 2001)( finding 
that Òassisting suicide is not a Ôlegitimate medical purposeÕ within the meaning of 21 
C.F.R. ¤ 1306.04 (2001)Ó and Òprescribing, dispensing, or administering federally 
controlled substances to assist suicide violates the [CSA]. In particular, Ò[s]uch 
conduct by a physician registered to dispense controlled substances may Ôrender his 
registration . . . inconsistent with the public interestÕ and therefore subject to possible 
suspension or revocation under 21 U.S.C. ¤ 824(a)(4).Ó 
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Circuit Court of Appeals, and the United States Supreme Court all concluded 

that the Directive exceeded the authority granted under the CSA, and a 

permanent injunction was entered.18  The Supreme Court held that the Attorney 

General did not have the authority to effect a Òradical shiftÓ in the balance of 

state-federal power as it pertains to the regulation of the practice of medicine 

The Court reaffirmed the traditional state-federal balance of power in 

regulating the practice of medicine, specifically upholding OregonÕs physician-

assisted dying law as a legitimate regulation of medicine.  By noting that 

General AshcroftÕs view of physician-assisted dying was but Òone reasonable 

understanding of medical practice,Ó the Court made clear that OregonÕs view 

also is reasonable.   

B. I mplementation of the Or egon Law 

The DIGNITY ACT establishes tightly controlled procedures under 

which competent, terminally ill adults who are under the care of an attending 

physician may obtain a prescription for medication to allow them to control the 

time, place, and manner of their own impending death.19  The attending 

physician must determine, among other things, that the patient is mentally 

competent, an Oregon resident, and confirm their diagnosis and prognosis.20  

To qualify as Òterminally illÓ a person must have Òan incurable and irreversible 

                                         

18 126 S. Ct. 904 (2006); 368 F.3d 1118 (9th Cir. 2004); 192 F. Supp. 2d 
1077(D. Or. 2002).  

19 Or. Rev. Stat. ¤ 127.805. 
20 Or. Rev. Stat. ¤ 127.815. 
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disease that has been medically confirmed and will, within reasonable medical 

judgment, produce death within six months.Ó21  

The attending physician must also inform persons requesting such 

medication of their diagnosis and prognosis, the risks and probable results of 

taking the medication, and alternatives to taking their own lives, including, but 

not limited to, hospice care and pain relief.22 A consulting physician must 

confirm the attending physicianÕs medical opinion.23  

Once a request from a qualifying patient has been properly documented 

and witnessed, and all waiting periods have expired, the attending physician 

may prescribe, but not administer, medication to enable the patient to end his 

or her life in a humane and dignified manner.  The DIGNITY ACT immunizes 

physicians and pharmacists who act in compliance with its comprehensive 

procedures from civil or criminal sanctions, and any professional disciplinary 

actions based on that conduct.  

The DIGNITY ACT also requires healthcare providers to file reports 

with the State documenting their actions24; thus, OregonÕs experience with 

legal physician-assisted dying has been extensively documented and studied.  

To date, the Oregon Health Division and/or the Oregon Department of Human 

Service Office of Disease Prevention and Epidemiology have issued eight 

annual reports that present and evaluate the stateÕs experience with the 

                                         

21 Or. Rev. Stat. ¤ 127.800(12). 

22 Or. Rev. Stat. ¤ 127.800(7).   
23 Or. Rev. Stat. ¤ 127.800(8). 
24 Or. Rev. Stat. ¤ 127.865.   
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DIGNITY ACT.25 Related reports and articles have also been published in 

leadings medical journals.26 These reports constitute the only actual source of 

reliable data regarding the experience of legal, regulated physician-assisted 

dying in America.   

These reports have shown the dire predictions of those initially opposed 

to the DIGNITY ACT to be baseless.  The data clearly demonstrate that the 

option of physician-assisted dying has not been unwillingly forced upon those 

who are poor, uneducated, uninsured or otherwise disadvantaged.27 The 

Reports show the following: 

¥ use of physician-assisted dying is strongly associated with  a 
higher level of education; those with a baccalaureate degree or 
higher were 7.6 times more likely than those without a high school 
diploma to choose physician-assisted dying.28   

¥ ninety-nine percent of patients opting for physician-assisted dying 
during the DIGNITY ACTÕs first six years had some form of 
health insurance and eighty-six percent were enrolled in hospice 
care.29  

¥ use of physician-assisted dying is limited.  During the first six 
years in which physician-assisted dying was a legal option, a total 

                                         

25 Each of these annual reports is available at the Oregon Department of 
Human Services website, http://www.ohd.hr.state.or.us/chs/pas/pas.cfm. 

26 See, e.g., Amy D. Sullivan et al., Legalized Physician-Assisted Suicide in 
Oregon, The Second Year, 342 New Eng. J. Med. 598 (2000); Arthur E. Chin et al., 
Legalized Physician-Assisted Suicide in Oregon, The First YearÕs Experience, 340 
New Eng. J. Med. 577 (1888). See also Quill/Cassell article re neutrality, reviewing 
Oregon experience with DIGNITY ACT, supra n.2. 

27 See, e.g., First Annual Report at 7 (ÒPatients who chose physician-assisted 
suicide were not disproportionately poor (as measured by Medicaid status), less 
educated, lacking in insurance coverage, or lacking in access to hospice care.Ó).   

28See Sixth Annual Report. 
29 Id. at 23.   
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of only 171 Oregonians chose it.30 The number of terminally ill 
adults choosing this option in 2003 represented only one-seventh 
of one percentÑ i.e., 0.0014 percentÑ of Oregonians who died 
that year.31  

Indeed, rather than posing a risk to patients or the medical profession, the 

DIGNITY ACT has galvanized significant improvements in the care of the 

dying in Oregon.  These include: 

¥ greatly increased enrollment by Oregon physicians  in Continuing 
Education courses  to  improve their knowledge of the use of pain 
medications for the terminally ill, improving their ability to 
recognize depression and other psychiatric disorders, and more 
frequently referring their patients to hospice programs.32   

In sum, the available data demonstrate that making the option of assisted dying 

available, far from posing any hazard to patients or the practice of medicine, 

has galvanized improvements in end of life care, benefiting all terminally ill 

Oregonians.  

The experience in Oregon reveals much about why dying patients choose 

to hasten impending death.  In nearly all cases, multiple concerns contributed 

to the request.  The patientÕs most frequently cited concerns include a 

                                         

30 Id. at 19.  
31 Id. at 5.  
32 Id.; see also Quill, Ganzini, Tolle articles, cited supra n.2; see also, 

Lawrence J. Schneiderman,  MD, Book Review, JAMA 1/26/05, vol. 293, no. 4, p. 
501, ÒPhysician-Assisted Dying: The Case for Palliative Care and Patient Choice 
(eds. T. Quill, M. Battin, Johns Hopkins University Press 2004) (ÒIndeed, one of the 
unexpected yet undeniable consequences of OregonÕs Death with Dignity Act 
permitting physician aid in dying is that Ômany important and measurable 
improvements in end-of-life careÕ occurred following the ActÕs implementation. 
Rather than becoming the brutal abattoir for hapless patients that some critics 
predicted, the state is a leader in providing excellent and compassionate palliative 
care.Ó) 
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decreasing ability to participate in activities that made life enjoyable, the loss 

of autonomy, and the loss of dignity.33  

A core argument made in opposition to legalizing the option of assisted 

dying contends that what terminally ill patients really need is good pain 

management and palliative care, not hastened death.34  These opponents 

contend that motivation to improve pain management will be undermined if 

                                         

33
 SEVENTH ANNUAL REPORT,  at 15.  Detailed personal expressions of why some 

terminally ill Oregonians desire the option made legal by the Oregon law are 
contained in declarations filed with the court in Oregon v. Ashcroft.  See, e.g., 
Supplemental Memorandum for Movant, Oregon v. Ashcroft, 192 F. Supp. 1077 (D. 
Or 2002) (No. CV 01-1647-JO).  See also, Robert Pearlman &  Helen E. Starks, Why 
Do People Seek Physician-Assisted Death?, PHYSICIAN-ASSISTED DYING, THE CASE 
FOR PALLIATIVE CARE &  PATIENT CHOICE, 91, 93 (Timothy E. Quill & Margaret P. 
Battin, eds., Johns Hopkins Univ. Press 2004) (reporting on findings from 
interviewing 35 families where terminally ill patient desired to hasten impending 
death:  ÒOur analysis identified 9 common factors.  No single factor on its own ever 
accounted for a serious interest in a hastened death.  Rather, interest usually arose out 
of an interactive process involving multiple factors in three broad categories:  illness-
related experiences (symptoms, functional losses, effects of pain medication, and the 
like), threats to the personÕs sense of self (as revealed by his or her desire for control 
over the circumstances of dying and long-standing beliefs in favor of hastened 
death), and fears about the future.Ó); COMPASSION IN DYING: STORIES OF DIGNITY 
AND CHOICE, (Barbara Coombs Lee ed., NewSage Press 2003).  
34 See, e.g., NEW YORK STATE DEPARTMENT OF HEALTH, TASK FORCE REPORT ON 
LIFE AND THE LAW, WHEN DEATH IS SOUGHT: ASSISTED SUICIDE AND EUTHANASIA 
IN THE MEDICAL CONTEXT (1994) at 
http://www.health.state.ny.us/nysdoh/provider/death.htm (last visited June 12, 2005) 
(opposing legalization of assisted suicide and focusing on lack of adequate pain and 
symptom management at the end of life).  This Report was quoted by the Court in 
Washington v. Glucksberg, 521 U.S. 702, 719 (1997).  See generally, Kathleen 
Foley &  Herbert Hendin, The Case Against Assisted Suicide, For the Right to End-
of-Life Care, 331 (2002) (arguing if end-of-life care can be improved Òassisted 
suicide will cease to seem an option that is truly neededÓ).  See also Brief Amici 
Curiae of the American Medical Association, et al. at 6-8, Vacco v. Quill, 518 U.S. 
1055 (1996) (No. 95-1858). 
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assisted dying is an available option.35  Yet, as noted above, the Oregon 

experience has shown that legalization of assisted dying has galvanized efforts 

to improve pain management, and hospice enrollment in Oregon is stunningly 

high among patients who choose to make use of THE DIGNITY ACT.  

Terminally ill Oregonians do not choose assisted dying because they have 

untreated pain, quite the contrary; Oregonians have access to good pain and 

symptom management.  Only the relatively few patients who find that the 

cumulative burden of their terminal illness is intolerable, and who persist in a 

desire to hasten impending death, go on to utilize THE DIGNITY ACT.36  

I I I . OVERVIEW OF SUPPORT FOR THE OPTION OF PHYSICIAN 
AID IN DYING 

Though Oregon is the only state to have yet legalized the option of 
physician aid in dying, support for the option is widespread nationwide.  

¥ Harris poll, January 2002,  found that sixty-five percent of 
respondents support legalization of the right to physician-assisted 
dying and sixty-one percent favored implementation of a version 
of the DIGNITY ACT in their own state.37   

¥ Another group of studies found that between sixty-three and 
ninety percent of people with a terminal illness support a right to 
physician-assisted dying and would like to have the option 
available to them.38  

                                         

35 See generally Brief Amici Curiae for the National Hospice Organization in Support 
of Petitioners, Vacco v. Quill, 518 U.S. 1055 (1996) (No. 95-1858 &  No. 96-110).  
36 See, e.g., SEVENTH ANNUAL REPORT, at 15.  

37 Humphrey Taylor, The Harris Poll #2, 2-to-1 Majorities Continue to 
Support Rights to Both Euthanasia and Doctor-Assisted Suicide, Jan. 9, 2002, 
available at http://www.harrisinteractive.com/harris_poll/index.asp?PID=278.   

38 Andrew Batavia, The Relevance of Data on Physicians and Disability on the 
Right to Assisted Suicide: Can Empirical Studies Resolve the Issue, 6 Psychol. Pub. 
PolÕy L., at 552-53 (citing W. Breibart et al., Interest in Physician-Assisted Suicide 
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¥ In California, surveys in March 2006 and March 2005  found that 
70% of California residents support the idea that Òincurably ill 
patients have the right to ask for and get life-ending medication.Ó39 
An assisted dying measure introduced in the California State 
Legislature in 2005  has garnered strong support.40 

¥ Support is found among persons of diverse religious faiths.41 

Support is also strong among physicians: 

¥ A national survey conducted in March 2005 found that 57% of 
physicians believe it is ethical for a physician to assist a 
competent, dying patient hasten death.42   

¥ A 2001 survey published by the Journal of the American Medical 
Association found that fifty-one percent of responding physicians 

                                                                                                                             

Among Ambulatory HIV Infected Patients, 153 Am. J. Psychiatry, 238-42 (1996), B. 
Tindall et al., Attitudes to Euthanasia and Assisted Suicide in a Group of 
Homosexual Men with Advanced HIV Disease, 6 J. of Acquired Immune Deficiency 
Syndrome 1069 (1993)). 

39 Field Poll, reported AP/Fresno Bee, 3/2/05; Field Poll released 3/15/06, 
www.field.com/fieldpollonline. 

40 The California Compassionate Choices Act. AB 651. See 
www.CompassionateChoices.org/ 

41 In an amicus brief filed in OR et al v Gonzales, amici religious coalition 
advised the Court:  "Numerous faiths, religious organizations, and religious leaders 
strongly support physician-assisted dying as an entirely legitimate and moral choice 
by which the terminally ill can hasten their impending deaths with dignity and 
integrity." 2005 WL 1687166 at p.  7.  "Terminally ill patientsÕ interests in religious 
and spiritual freedom thus dictate that they be allowed to make this choice according 
to their own beliefs, unfettered by the religious beliefs of others." 2005 WL 1687166 
at p. 5. Amici Curiae Brief of 52 RELIGIOUS AND RELIGIOUS FREEDOM 
ORGANIZATIONS AND LEADERS IN SUPPORT OF RESPONDENTS, 2005 
WL 1687166. 

42 Louis Finkelstein Institute for Social and Religious Research, poll 
conducted last week of February 2005 of 1,000 physicians. Reuters, Business Wire, 
March 3, 2005.  
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in Oregon supported the DIGNITY ACT and legalization of 
physician-assisted dying.43   

¥ A nationwide survey published in 2001 in the Journal of General 
Internal Medicine found that forty-five percent of responding 
physicians believed that physician-assisted suicide should be 
legal, whereas only thirty-four percent expressed views to the 
contrary.44  

¥ Mental health professionals recognize that dying patients can 
choose aid in dying and be fully mentally competent.45  

¥ A significant number of medical associations have decided to 
embrace a position of Òstudied neutralityÓ on the question of 

                                         

43 Linda Ganzini, MD, et al., Oregon PhysiciansÕ Attitudes About and 
Experiences with End-of-Life Care Since Passage of the Oregon Death with Dignity 
Act, 285 JAMA 2363, 2365 (May 9, 2001). 

44 Simon N. Whitney, MD, JD, et al., Views of United States Physicians and 
Members of American Medical Association House of Delegates on Physician-
assisted Suicide, 16 J. Gen. Internal Med. 290, 292-93 (2001).  

Another nationwide survey, published in the New England Journal of 
Medicine in 1998, focused on doctors who practiced in one of the ten medical 
specialties identified as likely to encounter dying patients (e.g., cardiology, geriatrics, 
neurology).  Of those physicians responding, thirty-six percent said that, if it were 
legal to do so, they would be willing to hasten death by medication, and twenty-four 
percent stated that they would be willing to do so by injection.  Meier, Emmons et al., 
A National Survey of Physician-Assisted Suicide and Euthanasia in the United States, 
338 New Eng. J. Med. 1193 (Apr. 23, 1998). 

45 "End of life decisions by terminally ill  patients are not akin to what is 
commonly termed 'suicide', which is considered to be a self destructive act often 
related to feelings of depression. These decisions to hasten death are more accurately 
paralleled to a patient's thoughtful decision to decline life sustaining measures: a 
product of judgment and reason, based on the desire to maintain one's dignity in a 
period where death is pending. A working group of the American Psychological 
Association stated that: "It is important to remember that the reasoning on which a 
terminally ill person (whose judgments are not impaired by mental disorders) bases a 
decision to end his or her life is fundamentally different from the reasoning a 
clinically depressed person uses to justify suicide." " Brief of Amicus Curiae 
Coalition of Mental Health Professionals in Support of Respondents, Oregon et al v 
Gonzales, 2005 WL 1749170 at p. 17.  
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legalizing physician-assisted dying, recognizing the division 
within the medical community on the question.46 

IV. THE BACK ALLEY, COVERT PRACTICE 

Although legal only in Oregon, physicians throughout the country 

regularly receive requests for assistance in dying.  Nearly thirty-percent of 

physicians responding to a 1998 New England Journal of Medicine survey 

stated that, since entering practice, they had received a request from patients to 

hasten death.47  Of those physicians who had received such a request, twenty 

percent had complied.48  

A survey of physicians in Washington revealed that twelve percent of 

had received a request to hasten death during the previous year, and twenty-

four percent of the patients who requested medications to hasten death  

received them, notwithstanding the fact that Washington does not have a law in 

place like the DIGNITY ACT.49 

Patients who cannot find a physician willing to assist under existing law 

often act alone or with assistance from family members.  Many people shared 

such stories in  amicus briefs submitted to the Supreme Court in the 

Glucksberg, Quill and OR v. Gonzales cases.  These stories detailed the 

suffering of loved ones who did not have access or authority to end their own 

                                         

46 Timothy E. Quill, M.D., and Christine K. Cassel, M.D., Professional 
OrganizationsÕ Position Statements on Physician-Assisted Suicide: A Case for 
Studied Neutrality, Annals of Internal Medicine, vol. 138(3), pp. 208-11 (Feb. 2003). 

47 Meier, Emmons et al., A National Survey of Physician-Assisted Suicide and 
Euthanasia in the United States, 338 New Eng. J. Med. 1193 (Apr. 23, 1998).  

48 Id.   
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lives.  One woman told the story of her husband who had terminal cancer of the 

spine, lungs, and lymphatic system.  Unwilling to await death in a drugged 

state, her husband kissed his wife good-bye and shot himself in the front yard.  

ÒI wish I could have been with him at the end, but he said Ôno, it will be 

messy.ÕÓ   

Another woman detailed the death of her daughter who was dying of 

bone cancer.  Despite the excrutiating pain, her daughter feared for her 

motherÕs participation in ending her life.  ÒI should be able to talk with my 

doctor and plan this, not ask my mom.  Mom, what if you go to prison?  What 

will happen to you?Ó  Nonetheless, the woman assisted her daughter by giving 

her medication.  ÒIt was the ultimate act of love a mother could do for her 

suffering, dying child.Ó  When her daughter died, the woman was finally able 

to hug her daughter without hurting her.50  Many other such stories have been 

told: from loved-ones who helped patients die, to others who helplessly 

watched patients die and the resulting effects on the surviving family members. 

Thus, the question is not whether assisted dying will occur, but rather 

whether it will occur in a regulated and controlled fashion with safeguards and 

scrutiny, or whether it will occur covertly, in a random, dangerous and 

unregulated manner. 

                                                                                                                             

49 Back, Wallace et al., Physician-Assisted Suicide and Euthanasia in 
Washington State, 275 JAMA 919 (Mar. 27, 1996). 

50 See Brief Amicus Curiae Surviving Family Members, Oregon v. Gonzales, 

2005 WL 1749164. 
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V. CONCLUSION 

In Glucksberg and Quill the Supreme Court recognized that Justice 

BrandeisÕs concept of the states as laboratories was particularly applicable to 

physician assisted dying.  The CourtÕs conclusion in those cases that the federal 

constitution does not bar states from prohibiting physician assisted suicide 

rested in large part on a reluctance to reach a premature constitutional 

judgment that would cut off the process of democratic decision making in the 

states. 

It is timely, prudent and humane for states to enact laws to empower 

terminally ill, mentally-competent adult citizens to control the timing and 

manner of their deaths by enabling them to obtain medications from their 

physician that could be self-administered to bring about a peaceful and humane 

death, subject to careful procedures.  Passage of such laws would harm no one, 

and would benefit both the relatively few patients in extremis who would make 

use of them, and a great many more who would draw comfort from knowing 

this option is available should their dying process become intolerable to them.  

 


