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l. INTRODUCTION
Members of the Committee, Good Afternoon. Thank you for inviting

me to testify in this important hearingtoday. AsLegd Director for
Compassion & Choices, | speak on behdf of our suppoters, who strongly
beieve, as doamajority of Americans tha dying patients should be
empowered to control ther dying process. Even with excellent pain and
symptom control a fraction of dying paients will confronta dying process so
prolonged and marked by such extreme suffering and deterioration, that they
determinetha hastening impending death is the least worst alternaive.

| have some specialized expertise tha | hopewill be of use to this
committee. | represented the patients and physdciansin the cases Glucksberg v.
Washingtont and Quill v. N.Y.,2 decided by the US Supreme Court in 1997,
and represented the patients in the case decided by tha court jud this term, OR
et al v. Ashcroft/Gonzles.

The Glucksberg and Quill cases were brought by termindly ill patients
and physciansin Washington and New Y ork againg those States, chalenging
state laws crimindizing assisted suicide, to the extent it applied to mentally
competent termindly ill citizenswho wanted to hasten death3 The plaintiffs
claimed that therightto make this choice was protected unde thefederal

conditution® guaantees of liberty and equality. These claims, successful in

1 Washingtorv. Glucksberg521U.S.702,117S.Ct. 2258,138L. Ed. 2d 772
(1997).

2521U.S.793(1997).

[22350-0010-000000/Sen Judic Comm testimony KT final.doc] 5/23/06



both federal Courts of Appeals, the Secondand Ninth Circuitst, were rebuffed
by the US Supreme Court in apar of rulingsissued in Juneof 1997 because
the Court bdieved tha theissue should beaddressed, in thefirst indance, by
the states. The Court@ decision encouraged the Gearnest and profounddebate
aboutthe morality, legdity and practicality of physcian assisted suicideOto

continues

More than eight years of experience in the state of Oregonhas
demondrated tha risks to patients are notrealized when a carefully drafted law
isin place.” In light of the Oregonexperience, even previoudy staunch
opponats have recognized tha continued oppostion to such alaw can only be
based on persond moral or religiousgrounds? The State of Vermont recently
conduded, after thoroughreview of the Oregonexperience, that: Ot is [quite]

apparent from credible sourcesin and out of Oregon that the Death with

3 Washingtorv. Glucksberg521U.S.702,117S. Ct. 2258,138L. Ed. 2d 772
(1997)(citing Compassiom Dyingv. Washimgton 850F. Supp.1454(W.D. Wash
1994).

4 Compassiomn Dying v. Washington79 F.3d 790 (9th Cir. 1996)(en
banc)(NOTE: checkcite to confirm enbancopinion)

5 Glucksbergv. Washington521U.S.702(1997).

6 Washingtorv. Glucksberg521U.S.702, 735 117 S. Ct. 2258,2275,138L.
Ed.2d772(1997).

7 Forarecentcomprehensiveverviewof the OregonexperienceseeTimothy
E. Quill, M.D., andChristineK. CasselM.D., ProfessionalOrganizations®osition
Statementsn PhysicianAssistedsuicice: A Casefor StudiedNeutrality, Annalsof
InternalMedicing vol. 138(3),pp. 20811 (Feb.2003). SeealsoLinda Ganzinj
M.D., etal., OregonPhysicians@ttitudesAboutand ExperienceVith End-of-Life
Care SincePassagef the OregonDeathWith Dignity Act, 285JAMA 236369
(May 9, 2001);:M.A. Lee& SW. Tolle, OregpnOdAssistedSuicideVote: TheSilver
Lining, 124 ANNALS OF INTERNAL MED. 267,267-69 (1996).
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Dignity Act hasnot had an adver se impact on end-of-life care and in all

probability hasenhanced the other options.O¢

Arthur Caplan, Director of the Center for Bioethics at the University of
Pennsylvania Schod of Medicine, after reviewing the Oregon daa stated: Q
was worried aboutpeople being pressured to do this. But this data confirms,
for the seventh year, that the policy in Oregonis working. Thereisno

evidence of abuse or coercion or misuse of the policy.Q°

The American Public Health Assocdiation, in an amicusbrief filed in the
Supreme Court of the United States recently, advised the Coutt:

Researchers have congstently foundtha experiencein
Oregondoes not bear out concernsthat physician-assistance
‘would be disproportionaely chosen by or forced on
termindly ill patients who were poor, unaducated,
uninsured, or fearful of thefinanda consequences of thar
illness.(¢

8 SeeDanielLee,PhysicianAssistedsuicide:A ConservativeCritique of
Intervention HASTINGS CTR. REPORT at 17-19 (2003).

9 GDregonO@ea;hWith Dignity Law and Euthanasiain the Netherlands:
Factual Disputes,20040at p.30
(http://www leg statevt.us/reports/04Death/Cath_With_Dignity Repid.htm).

10 William McCall, AP writer, Columbian,Mar 11, 2005,pg. C.2.

11 Gonzales. Oregon No. 04-623
http://www.drugpolicy.org/docUploads/APHA_Oregon_brief2004.pdf At
p. 18. (emphasisn original; quotingChin etal. andHedbergreportspublishedn the
NEJM).
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1. OVERVIEW OF OREGON LAW AND EXPERIENCE WITH
IMPLEMENTATION:

A. Passage and Challenges

The Oregon Death with Dignity Act ((ignity ActQ was passed in 1994
through theinitiative process.22 Opponents of the Dignity Act have worked
since then to overturn thislaw. First they soughtrelief from the Federal
Government, urging the Drug Enforcement Administration (ADEAQ to take
action agang Oregonphydcianswho acted in compliance with thelaw onthe
basis that such activity violates the Controlled Subgances Act (CCSAQ.12

The DEA initially opined that its agents could revoke theregistrationsof
physcianswho assisted in hastening deathsunde the DIGNITY ACT. U.S.
Attorney Genea Jane Reno, however, overuled this postion, conduding that
the CSA did not reach such condud.* Oppments then sought in two

successive sessionsof Congress, to amend the CSA to expand its scopeto

12 Implementatiorwasobstructedor severalyearsby a lawsuitbroughtby
opponentswvho arguedthata law permittingterminally ill patientsto choose
physicianassistancen dying deniedtheterminallyill equalprotectionof thelaws.
The Ninth Circuit dismissedhe caseon the groundsthatthe plaintiffs lacked
standingLeev. Oregon 891 F. Supp.1429(D. Or. 1995),vacated 107 F.3d 1382
(9th Cir. 1997).

13 SeegenerallyTimothy Egan, Threatfrom Washingon Has Chilling Effect
on OregonLaw Allowing AssistedSuicide N.Y. TIMES, Nov. 19,1997,atA18.

14 |n anopinionletter, Renostatedthat O[tjheDepartmenthasconducteda
thoroughandcarefulreviewof theissue. .. [and] hasconcludedhatadverseaction
againsta physicianwho hasassistedn asuicidein full compliancewith the Oregon
Act would not be authorizedby the CSA OStaementof Attorney GeneraRenoon
OregonOBeathwith Dignity Act, U.S. Dept.of Justice June5, 1998.Reno
concludedhatO[t]herds no evidencethatCorgressjn the CSA, intendecto
displacethe statesasthe primaryregulatorsof the medicalprofessionpr to override
a stateOdeterminatiorasto whatconstitutedegitimatemedicalpracticein the
absencef afedesl law prohibitingthatpractce Old.
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reach the DIGNITY ACT.1s Both efforts failed in the face of strongoppostion
from the medical community foundel on the concern that the proposd
mesasures would exacerbae phydciansCfears regarding the use of controlled

subdances in pan management.16

A changein federal administration and philosophyled to a changein
legd interpretation. The Bush Administration@first Attorey General, John
Ashcroft, issued a Directive on November 6, 2001 (the QAshcroft DirectiveQ,
advising tha the Department of Jugtice had conduded tha prescribing
controlled subgances unde the DIGNITY ACT violated the CSAQY.

The Ashcroft Directive was chdlengead in federal court by the state of
Oregon,an Oregonphyscian and phamacist, and agroup of termindly ill
Oregonians, who asserted tha it violated the CSA, the Administrative
Procedure Act andthe U.S. Conditution. Thefederal district court, the Ninth

15 The Lethal Drug AbusePreventiorAct of 1998, H.R. 4006,105thCong.
(1998)andThe PainRelief PromotionAct of 1999,H.R. 2260,106thCong.(1999).

16 SeeMarciaAngell, Caring for the Dying CorgressionaMischief, 341 NEw
ENG. J. MED. 1923(1999)(Olfthebill becoms law, it will almostcertainly
discouragealoctorsfrom prescribingor administeringadequatelosesof drugsto
relievethe symptomsof dying patientsQ);David Orentlicher& Arthur Caplan,The
Pain ReliefPromotionAct of 1999,A SeriousT hreatto Palliative Care, 283JAMA
255 (2000)(O[P]rogresfn the areaof improved paincare]maybe dealta severe
setbackshouldCongresslecideto enactthe [PRPA] of 1999. ... [T]he mostlikely
effectof PRPA would beto discouragehysicansnationwidefrom adequately
treatingthe sufferingof their dying patientsO).

17 A.G. OrderNo. 25342001,66 Fed.Reg.56,607 (Nov. 9, 2001)(finding
thatOassistinguicideis not a Olegitimatenedical purpose@ithin the meaningof 21
C.F.R. 1130604 (2001)GandOprescribingjispensing or administeringeederally
controlledsubstance® assistsuicideviolatesthe [CSA]. In particular,O[s]uch
conductby a physicianregisteredo dispenseontrolledsubstancemay Orendehnis
registration. . . inconsistentvith the public interest@ndthereforesubjectto possible
suspensior revocationunder21 U.S.C. a 824(a)(4)0
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Circuit Court of Appeds, and the United States Supreme Court all conduded
tha the Directive exceeded the authority granted unde the CSA, and a
permanent injunction was entered.2®¢ The Supreme Court held that the Attorney
Genera did not have the authority to effect a Qadical shiftOin the baance of
state-federal power asit pertainsto the regulation of the practice of medicine
The Court reaffirmed the traditiond state-federal bdance of power in
regulating the practice of medicine, specifically uphoding Oregon® physcian-
assisted dying law as a legitimate regulation of medicine By noting that
General Asharoft@ view of physcian-assisted dying was but nereasonable
undestanding of medical practice,Othe Court made clear that Oregon®view

also isreasonale.

B. Implementation of the Oregon Law
TheDIGNITY ACT establishes tighty controlled procedures unde

which competent, termindly ill adults who are unde the care of an attending
physcian may obtain a prescription for medication to allow them to control the
time, place, and manne of ther own impending death.2® Theattending
physcian mus determine, among other things that the patientis mentally
competent, an Oregonresident, and confirm ther diagnoss and prognoss.2

To qudify as Qermindly illOa person must have Gan incurable and irreversible

18 126 S. Ct. 904(2006):368F.3d 1118(9th Cir. 2004);192F. Supp.2d
1077D. Or. 2002).

19Or. Rev.Stat.a 127805.
20 Or. Rev.Stat.a 127815.
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disease that has been medically confirmed and will, within reasonable medical

judgment, produce death within six months.Gt

The attending phydcian mug also inform personsrequesting such
medication of ther diagnoss and prognoss, the risks and probable results of
taking the medication, and alternaives to taking ther own lives, induding, but
notlimited to, hoice care and pan relief.22 A conaulting physcian must

confirm the attending physcian® medical opinion 2

Once arequest from a qudifying paient has been propealy documented
and witnessed, and all waiting periodshave expired, the attending physcian
may prescribe, but not administer, medication to enable the patient to end his
or her lifein ahumane and dignified manner. TheDIGNITY ACT immunizes
physcians and phamacists who act in compliance with its comprehendve
procedures from civil or crimind sanctions and any professiond disciplinary
actionsbased on tha condud.

TheDIGNITY ACT aso requires healthcare providers to file reports
with the State doaumenting their actiong4; thus Oregon®experience with
legd phydcian-assisted dying has been extensvely doaumented and studied.
To dae, the OregonHealth Division and/or the Oregon Department of Human
Service Office of Disease Prevention and Epidemiology have issued eight

annud reports that present and evaluae the state@® experience with the

21 Or. Rev. Stat.2 127800(12).

22 Or. Rev.Stat.a 127800(7).
23 Or. Rev.Stat.a 127800(8).
24 Or. Rev.Stat.a 127865.
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DIGNITY ACT.2 Related reports and articles have also been published in
leadingsmedical joumas.26 These reports conditute the only actud source of
reliable daa regarding the experience of legd, regulated physcian-assisted

dyingin America

These reports have shown the dire predictions of those initially opposd
tothe DIGNITY ACT to bebaseless. Thedaa clearly demondrate that the
option of phydcian-assisted dying has not been unwillingly forced uponthose
who are poor, uneducated, uninsured or otherwise disadvantaged .2’ The
Reports show thefollowing:

¥ use of phydcian-assisted dying is strongly assodated with a
highe level of education; those with a baccalaureate degree or
highea were 7.6 times more likely than those withouta high school
diplomato choos physcian-assisted dying.2s

¥ ninety-nine percent of paients opting for physcian-assisted dying
duringthe DIGNITY ACTG@first six years had some form of
health insurance and eighty-six percent were enrolled in hoice
care.2

¥ use of physcian-assisted dyingis limited. Duringthefirst six
years in which phydcian-assisted dyingwas a legd option, atotal

25 Eachof theseannualreportsis availableat the OregonDepartmenbf
HumanServiceswebsite http://www.ohdhr.stateor.us/chs/pas/pasm.

%6 Seeeg., Amy D. Sullivanetal., LegalizedPhysicianAssistedsuicidein
Oregon,TheSecondrear, 342New Eng.J. Med.598(2000);Arthur E. Chinetal.,
LegalizedPhysiciarAssistedSuicdein Oregm, TheFirst YearOExperience340
New Eng.J.Med.577(1888).SeealsoQuill/Cassellarticle re neutrality,reviewing
Oregonexperiencavith DIGNITY ACT, supran.2.

27 See g.g., First Annual Reportat 7 (OPatientasho chosephysicianassisted
suicidewerenot disproportionatelypoor (asmeasuredy Medicaidstatus)Jess
educatedlackingin insurancecoveragepr lacking in accesgo hospicecareQ)

28SeeSixth AnnualReport.
2 |d. at23.
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of only 171 Oregonianschos it.3 The nunmber of termindly ill
adults choosng this option in 2003represented only oneseventh
of onepercentN i.e., 0.0014percentN of Oregonianswho died
tha year.3t

Indeed, rather than pogng arisk to paients or the medical profession, the
DIGNITY ACT has gdvanized significant improvements in the care of the
dyingin Oregon Theseindude
¥ greatly increased enrollment by Oregonphysicians in Continuing
Education courses to improvethar knowedgeof theuse of pan
medicationsfor thetermindly ill, improving their ability to

recognize depression and other psychiatric disorders, and more
frequently referring thar paients to hoice programs.32

In sum, the available data demondrate that making the option of assisted dying
available, far from podng any hazard to paients or the practice of medicineg,
has gdvanized improvements in end of life care, benditing all termindly ill

Oregonians.

The expeience in Oregonreveas much about why dying patients choos
to hasten impending death. In nearly all cases, multiple concerns contributed

to therequest. The paient® mos frequently cited concernsindudea

30 |d. at19.
3|d. athb.

321d.; seealsoQuill, Ganzini, Tolle articles,citedsupran.2; seealsq
Lawrencel. SchneidermanMD, Book Review, JAMA 1/26/05,vol. 293,n0. 4, p.
501, PhysicianAssistedying: TheCasefor Palliative Care and PatientChoice
(eds. T. Quill, M. Battin, JohnsHopkinsUniversity Press2004)(Olndeedyneof the
unexpecteget undeniableconsequencesf OregonOBeathwith Dignity Act
permittingphysicianaid in dying is thatOmanymportantandmeasurable
improvementsn endof-life care@ccurredfollowing the ActOsmplementation.
Ratherthanbecomingthe brutalabattoirfor hgplesspatientsthatsomecritics
predictedthe stateis aleaderin providingexcellentandcompassionatpalliative
careQ)
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decreasing ability to paticipae in activities tha madelife enjoyable, theloss

of autonony, and theloss of dignity.32

A core argument madein oppostion to legdizing the option of assisted
dying contendstha wha termindly ill paientsreally need is goodpan
management and paliative care, not hastened desth.3¢ These opponets

contend that motivation to improve pan management will beundemined if

*SEVENTH ANNUAL REPORT, at15. Detailedpersonakexpressionsf why some
terminallyill Oregonianglesirethe optionmadelegalby the Oregonlaw are
containedn declarationdiled with the courtin Oregonv. Ashcroft Seegdg.,
SupplementaMemorandunfor Movant, Oregonv. Ashcroff 192 F. Supp.1077(D.
Or 2002)(No. CV 01-1647JO). Seealso, RobertPearlmart& HelenE. StarksWhy
Do PeopleSeekPhysicianAssistedeath? PHY SICIAN-ASSISTED DYING, THE CASE
FOR PALLIATIVE CARE & PATIENT CHOICE, 91,93 (Timothy E. Quill & MargaretP.
Battin, eds, JohnsHopkinsUniv. Press2004)(reportingon findingsfrom
interviewing35 familieswhereterminallyill patientdesiredto hastenmpending
death: OOuranalysisidentified 9 commonfaciors. No singlefactoron its own ever
accountedor a seriousinterestin a hastenedleath Rather,interestusuallyaroseout
of aninteractiveprocessnvolving multiple factorsin threebroadcategories:iliness
relatedexperiencegsymptomsfunctionallossesgffectsof painmedicationandthe
like), threatsto the personOsenseof sef (asrevealedby his or herdesirefor control
overthe circumstancesf dying andlong-standingbeliefsin favor of hastened
death),andfearsaboutthefuture O);COMPASSION IN DYING: STORIES OF DIGNITY
AND CHOICE, (BarbaraCoombslLeeed, NewSagePress2003).

* Seeeg., NEW YORK STATE DEPARTMENT OF HEALTH, TASK FORCE REPORT ON
LIFE AND THE LAW, WHEN DEATH IS SOUGHT: ASSISTED SUICIDE AND EUTHANASIA
IN THE MEDICAL CONTEXT (1994)at

http://www healthstateny.us/nysdoh/providedeathhtm (lastvisited Junel2, 2005)
(opposindegalizationof assisteduicideandfocusingon lack of adequatgainand
symptommanagemendt the endof life). This Reportwasquotedby the Courtin
Washngtonv. Glucksberg521U.S. 702,719(1997). Seegenerally,Kathleen
Foley& HerbertHendin, TheCaseAgainstAssistedSuicide For the Rightto End
of-Life Care, 331(2002) (arguingif endof-life carecanbeimprovedOassisted
suicidewill ceasdo seemanoptionthatis truly neededO)SeealsoBrief Amici
Curiaeof the AmericanMedical Association gt al. at6-8, Vaccov. Quill, 518U.S.
1055(1996)(No. 95-1858).
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assisted dyingis an available option3s Yet, as noted above the Oregon
experience has shown tha legdization of assisted dying has gdvanized efforts
to improve pan management, and hoice enrollment in Oregonis stunningly
high among paients who choos to make use of THE DIGNITY ACT.
Termindly ill Oregoniansdo not choo assisted dying because they have
untreated pan, quite the contrary; Oregonians have access to goodpan and
symptom management. Only therelatively few patients who find tha the
cumulative burden of their termind illnessis intolerable, and who persistin a
desire to hasten impending desath, go onto utilize THE DIGNITY ACT .36

1. OVERVIEW OF SUPPORT FOR THE OPTION OF PHY SICIAN
AID IN DYING

ThoughOregonistheonly state to have yet legdized the option of
phydcian aid in dying, suppot for the optionis widespread naionwide

¥ Harris poll, Januay 2002 foundtha sixty-five percent of
respondents suppot legdization of theright to phydcian-assisted
dying and sixty-onepercent favored implementation of aversion
of theDIGNITY ACT in ther own state.?

¥ Another group of studies foundtha between sixty-three and
ninety percent of people with atermind illness suppot arightto
physcian-assisted dying and would like to have the option
available to them.s

* SeegenerallyBrief Amici Curiaefor the NationalHospiceOrganizatiorin Support
of PetitionersVaccov. Quill, 518U.S.1055(1996)(No. 951858& No.96-110).

% Seegeg., SEVENTH ANNUAL REPORT, at 15.

37 HumphreyTaylor, TheHarris Poll #2, 2-to-1 Majorities Continueto
SupportRightsto Both Euthanasiaand Doctor-AssistedSuicice, Jan.9, 2002,
availableat http://www harrisinteractiveeomharris_poll/indexasp?PIB-278

38 AndrewBatavia,TheRelevancef Data on Physiciansand Disability on the
Rightto AssistedSuicide:Can Empirical StudiesResolvehelssug 6 Psychol.Pub.
PolOy.., at552-53 (citing W. Breibartetal., Interestin PhysicianAssistedsuicide
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¥ In California, surveysin March 2006and March 2005 foundthat
70%of California residents suppot theidea that Gneurably ill
paients have therightto ask for and get life-ending medication Q¢
An assisted dying measure introduced in the Califoria State
Legislature in 2006 has garnered strong suppot.40

¥ Suppat is foundamong personsof diverse religiousfaiths4
Suppat is also strongamong physcians
¥ A ndiond survey conduded in March 2005 foundtha 57% of

physciansbdieveit is ethical for a phydcian to assist a
competent, dying patient hasten death 42

¥ A 2001survey published by the Journal of the American Medical
Assodation foundthat fifty-onepercent of responding physcians

AmongAmbulatoryHIV InfectedPatients 153 Am. J. Psychiatry 23842 (1996),B.
Tindall etal., Attitudesto Euthanasiaand AssstedSuicidein a Group of
HomosexuaMen with AdvancedHIV Disease6 J. of AcquiredimmuneDeficiency
Syndromel069(1993)).

3 Field Poll, reportedAP/FresndBee,3/2/05; Field Poll release®/15/06,
www.field.com/fieldpollonline.

40 The CaliforniaCompassionat€hoicesAct. AB 651.See
www.CompassionateChoicesq/

41 In anamicusbrief filed in OR etal v Gonzals, amicireligiouscoalition
advisedthe Court: "Numeroudaiths, religiousorganizationsandreligiousleaders
stronglysupportphysicianassistedlying asanentirelylegitimateandmoral choice
by which theterminallyill canhastertheirimpendingdeathswith dignity and
integrity." 2005WL 1687166atp. 7. "Terminallyill patients@nterestdn religious
andspiritualfreedomthusdictatethattheybe allowedto makethis choiceaccording
to their own beliefs,unfetteredoy thereligiousbeliefsof others: 2005WL 1687166
atp. 5. Amici CuriaeBrief of 52 RELIGIOUSAND RELIGIOUSFREEDM
ORGANIZATIONS AND LEADERSIN SUPPORTOF RESPONDENTS2005
WL 1687166.

42 |_ouis Finkelsteininstitutefor SocialandReligiousResearchpoll
conductedastweekof February20050f 1,000 physiciansReutersBusinessNire,
March 3, 2005.

[22350-0010-000000/Sen Judic Comm testimony KT final.doc] -12- 5/23/06



in Oregonsuppoted the DIGNITY ACT and legdization of
phydcian-assisted dying 43

¥ A naionwide survey published in 2001in the Journal of General
Internal Medicinefoundthat forty-five percent of responding
physciansbdieved tha phydcian-assisted suicide should be
legd, whereas only thirty-four percent expressed views to the
contrary.+

¥ Mental health professionds recognize tha dying paients can
choos aid in dying and befully mentally competent.+

¥ A significant number of medical assodiationshave decided to
embrace a postion of Gtudied neutralityOon the question of

43 |inda Ganzini,MD, etal., OregonPhysician®AttitudesAboutand
Experiencesvith End-of-Life Care SincePassagef the OregonDeathwith Dignity
Act, 285JAMA 2363,2365(May 9, 2001).

44 SimonN. Whitney,MD, JD, etal., Viewsof United StatesPhysiciansand
Membersof AmericanMedical AssociatiorHouseof Delegateson Physician
assistedSuicide 16 J. Gen.InternalMed. 290,292-93 (2001).

Anothernationwidesurvey,publishedn the New EnglandJournal of
Medicinein 1998,focusedon doctorswho precticedin oneof thetenmedical
specialtiesdentifiedaslikely to encountedying patients(e g., cardiology,geriatrics,
neurology). Of thosephysiciangespondingthirty-six percentsaidthat, if it were
legalto do so,theywould be willing to hasterdeathby medicdion, andtwenty-four
percentstatedthattheywould bewilling to dosoby injection. Meier, Emmonsetal.,
A National Surveyof PhysicianAssistedSuicideand Euthanasian the United States
338NewEng.J.Med.1193(Apr. 23, 1998).

4 "Endof life deasionsby terminallyill patientsarenotakinto whatis
commonlytermed'suicide; whichis considerd to be a self destructiveactoften
relatedto feelingsof depressionThesedecisimsto hasterdeatharemoreaccurately
paralleledto a patients thoughtful decisionto declinelife sustainingneasuresa
productof judgmentandreasonpasedon thedesireto maintainones dignity in a
periodwheredeathis pending.A working groupof the AmericanPsychological
Associationstatedthat: "It is importart to rememberthatthereasoningon which a
terminallyill person(whosejudgmentsarenotimpairedby mentaldisordershpasesa
decisionto endhis or herlife is fundamentallydifferentfrom thereasoninga
clinically depresseg@ersonusesto justify suicide:" " Brief of AmicusCuriae
Coalitionof MentalHealthProfessionalén Supportof Respondent®regonetal v
Gonzales2005WL 174917Catp. 17.
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legdizing physician-assisted dying, recognizing thedivision
within the medical community on the question 46

V. THE BACK ALLEY, COVERT PRACTICE
Althoughlegd only in Oregon, phydciansthroughait the county

regularly receive requests for assistance in dying. Nearly thirty-percent of
phydciansresponding to a 1998New England Journal of Medicine survey
stated tha, since entering practice, they had received a request from paients to
hasten death 47 Of those physcianswho had received such arequest, twenty
percent had complied .+

A survey of physciansin Washington revealed tha twelve percent of
had recelved arequest to hasten death during the previousyear, and twenty-
four percent of the patients who requested medicationsto hasten death
received them, notwithganding thefact that Washington does nothave alaw in
place like the DIGNITY ACT.%

Patients who cannotfind a phydcian willing to assist unde existing law
often act aloneor with assistance from family members. Many people shared
such storiesin amicusbriefs submitted to the Supreme Coutt in the
Glucksberg, Quill and OR v. Gonzles cases. These stories detailed the

suffering of loved ones who did not have access or authority to end their own

46 Timothy E. Quill, M.D., andChristineK. Casel,M.D., Professional
Organizations®osition Statementsn Physican-AssistedSuicide:A Casefor
StudiedNeutrality, Annalsof InternalMedicing vol. 138(3),pp.20811 (Feb.2003).

47 Meier, Emmonsetal., A National Surveyof PhysicianAssistedsuicideand
Euthanasian the United States 338 New Eng J. Med. 1193(Apr. 23, 1998.

48 |d.
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lives. Onewoman told the story of her husand who had termind cancer of the
spine lungs and lymphatic system. Unwilling to await death in a drugged
state, her hugand kissed his wife goodbye and shot himself in thefrontyard.
Q wish | could have been with him at the end, buthe said @o, it will be
messy.@®

Another woman detailed the death of her daughier who was dying of
bonecancer. Despite theexcrutiating pan, her daughter feared for her
mother@ participation in ending her life. Q should be able to talk with my
doaor and plan this, notask my mom. Mom, what if you goto prison? What
will happen to you?D Noneheess, thewoman assisted her daughier by giving
her medication. Ot was the ultimate act of love amother could do for her
suffering, dying child.O When her daughter died, thewoman was findly able
to hug her daughter without hurting her.50 Many other such stories have been
told: fromloved-ones who hdped paients die, to others who he plessly

watched paients die and the resulting effects on the surviving family members.

Thus the question is notwhether assisted dying will occur, but rather
whether it will occur in aregulated and controlled fashion with safeguadsand
scrutiny, or whether it will occur covertly, in arandom dangeousand

unregulated manner.

49 Back, Wallaceetal., PhysicianAssistedsuicideand Euthanasian
WashingtorState 275JAMA 919 (Mar. 27, 1996).

50 SeeBrief Amicus CuriaeSurviving Family MembersOregonv. Gonzales,
2005WL 1749164.
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V. CONCLUSION
In Glucksberg and Quill the Supreme Court recognized tha Judice

Brandeas@ concept of the states as |laboratories was particularly applicable to
physcian assisted dying. The Court® condusionin those cases tha thefederal
conditution does not bar states from prohibiting physcian assisted suicide
rested in large part on areluctance to reach a premature conditutiond
judgment tha would cut off the process of democratic decision making in the
states.

It istimely, prudent and humanefor states to enact laws to empower
termindly ill, mentally-competent adult citizensto control thetiming and
manne of ther deaths by enabling them to obtain medicationsfrom ther
physcian that could be self-administered to bring abouta peaceful and humane
death, subject to careful procedures. Passage of such laws would harm no one
and would benefit both therelatively few patients in extremis who would make
use of them, and a great many more who would draw comfort from knowing

this optionis available should thar dying process become intolerable to them.
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